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Government of India
Ministry of Finance

Department of Investment and Public Asset Management

Room No.221, Block 11 & 14
CGO Complex, Lodhi Road

New Delhi - 110 003
Dated : 1 2.06.2023

OFFICE MEMORANDUM

Subject: Amendment to Income Tax Rules, 1962 w.r.t. disinvestment- reg.

The undersigned is directed to share the following two enclosed amendments in
the Income Tax Act, 1961 and Rules thereunder:

(a) A copy of Section 72A of Income-tax Act, 1961 as amended vide Finance Act, 2023;
and

(b) A copy of the Gazette Notification No. G.S.R. 403(E) dated 31.05.2023 an amendment
of Rule llUAC under Income Tax Rules, 1962.

2. Section 72A of the Income-tax Act, 1961 deals with the set off of accumulated loss
and unabsorbed depreciation allowance in amalgamation or demerger cases.
Previously, in section 72A of Income-tax Act, 1961, the definition of "strategic
disinvestment" included the sale of shareholding only when sold by the Central
Government or any State Government. Now, the said definition has been broadened to
include sale of shares even when done by any "public sector company" (PSC).
However, any such sale of shares shall qualify a "strategic disinvestment" only if sale of
such shares by the entity (Central Government, State Government or PSC alone or any
two of them or all of them) reduce its shareholding below 51% and results in transfer of
control to the buyer. Provided the entity was having more than 51% of shares before
such sale

Is fA)
3 With respect to the amendment in Rule llUAC, earlier any person receiving shares
of a "public sector company" ( PSC) sold by Central and State Governments under

R (pe ) "strategic disinvestment" were given exemption from deeming provision of "Fair Value
L / Determination" of shares sold. The amended Rule llUAC of Income Tax Rules, 1962,

extends this exemption to a person who receives such shares of a PSC or a company
under "strategic disinvestment" even when such shares are sold by a PSC.

4. The information may be circulated to all the CPSEs under your administrative control.

Enel: As above.

(Bhupend rl luna)
Under Secretary to the Government of India

Tel. : 011-24360163
Email: b.bahuguna@nic.in

To

All Ministries/Departments as per list.
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Nf#M Income Tax Department
Government of India

Provisions relating to carry forward and set off of accumulated loss and unabsorbed
depreciation allowance in amalgamation or demerger, etc.

72A. (1) Where there has been an amalgamation of–
(a) a company owning an industrial undertaking or a ship or a hotel with another company; or

(b) a banking company referred to in clause (c) of section 5 of the Banking Regulation Act, 1949 (10
of 1949) with a specified bank; or

B[(c) one or more public sector company or companies with one or more public sector company or
companIes; or

(d) an erstwhile public sector company with one or more company or companies, if the share
purchase agreement entered into under stratcgic disinvestment restricted immediate
amalgamation of the said public sector company and the amalgamation is carried out within five
years from the end of the previous year in which the restriction on amalgamation in the share

purchase agreement ends,]

then, notwithstanding anything contained in any other provision of this Act, the accumulated loss and
the unabsorbed depreciation of the amalgamating company shall be deemed to be the loss or, as the
case may be, allowance for unabsorbed depreciation of the amalgamated company for the previous
year in which the amalgamation was effected, and other provisions of this Act relating to set off and
carry forward of loss and allowance for depreciation shall apply accordingly:

a[Provided that the accumulated loss and the unabsorbed depreciation of the amalgamating company,
in case of an amalgamation referred to in clause (d), which is deemed to be the loss or, as the case may
bc, the allowance for un-absorbed depreciation of the amalgamated company, shall not be more than
the accumulated loss and unabsorbed depreciation of the public sector company as on the date on

which the public sector company ceases to be a public sector company as a result of strategic
disinvestment.

Explanation .–For the purposes of clause (d),–
(i) "control" shall have the same meaning as assigned to in clause (2 /) of section 2 of the Companies

Act, 2013 (18 of 2013);

(Ii) "erstwhile public sector company" means a company which was a public sector company in
earlier previous years and ceases to be a public sector company by way of strategic disinvestment
by the Government;

4-cJlaii) "strategic disinvestment" means sale of shareholding by the Central Government or any State
Government or a public sector company. in a public sector company or in a company, which
results in-

(a) reduction of its shareholding to below .Dft)-one per cent ; and

(b) transfer of control to the buyer:

Provided that the condition laid down in sub-clause (a) shall apply only in a case where
shareholding of the Central Government or the State Government or the public sector company
was above fifty-one per cent before such sale of shareholding.

Provided further that requirement of transfer Qf control refbrred fo in sub-clause (b) may be
carried out by the Central Government or the State Government or the public sector company or
ally two of them or all of 'I/lem. I ]

(2) Notwithstanding anything contained in sub-section (1), the accumulated loss shall not be set off or
carried forward and the unabsorbed depreciation shall not be allowed in the assessment of the
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amalgamated company unless–

(a) the amalgamating company-

(f) has been engaged in the business, in which the accumulated loss occurred or depreciation
remains unabsorbed, for three or more years;

(ii) has held continuously as on the date of the amalgamation at least three-fourths of the
book value of fixed assets held by it two years prior to the date of amalgamation;

(b) the amalgamated company-

(f) holds continuously for a minimum period of five years from the date of amalgamation at
least three-fourths of the book value of fixed assets of the amalgamating company
acquired in a scheme of amalgamation;

( d) continues the business of the amalgamating company for a minimum period of five years
from the date of amalgamation:

( af) fulfils such other conditions as may be prescribedll to ensure the revival of the business
of the amalgamating company or to ensure that the amalgamation is for genuine business

(3) in a case where any of the conditions laid down in sub-section (2) are not complied with, the set off
of loss or allowance of depreciation made in any previous year in the hands of the amalgamated

company shall be deemed to be the income of the amalgamated company chargeable to tax for the year
in which such conditions are not complied with.

purpose.

(4) Notwithstanding anything contained in any other provisions of this Act, in the case of a demerger,
the accumulated loss and the allowance for unabsorbed depreciation of the demerged company shall–

(a) where such loss or unabsorbcd depreciation is directly relatable to the undertakings transferred to
the resulting company, be allowed to be carried forward and set off in the hands of the resulting
company ;

(b) where such loss or unabsorbcd dcpreciation is not directly relatable to the undertakings
transferred to the resulting company, be apportioned between the demerged company and the
resulting company in the same proportion in which the assets of the undertakings have been
retained by the dcmerged company and transferred to the resulting company, and be allowed to
be carried forward and set off in the hands of the demerged company or the resulting company,

as the case may be.

(5) The Central Government may, for the purposes of this Act, by notification in the Official Gazette,
specify such conditions as it considers necessary to ensure that the demerger is for genuine business
purposes.

(6) Where there has been reorganisation of business, whereby, a firm is succeeded by a company
fulfilling the conditions laid down in clause (Ifa) of bRa+PP_47 or a proprietary concern is supceeded
by a company fulfilling the conditions laid down in clause (xIv) of P,TO_PP_47, then, notwithstanding
anything contained in any other provision of this Act, the accumulated loss and the unabsorbed
depreciation of thc predecessor firm or the proprietary concern, as the case may be, shall be deemed to
be the loss or allowance for depreciation of the successor company for the purpose of previous year in
which business reorganisation was effected and other provisions of this Act relating to set off and carry
forward of loss and allowance for depreciation shall apply accordingly:

Provided that if any of the conditions laid down in the proviso to clause (xIii) or the proviso to clause
(xIv) to gB LiAo_47 are not complied with, the set off of loss or allowance of depreciation made in any
previous year in the hands of the successor company, shall be deemed to be thc income of the company
chargeable to tax in the year in which such conditions are not complied with.
(6A) Where there has been reorganisation of business whereby a private company or unlisted public
company is succeeded by a limited liability partnership fulfilling the conditions laid down in the
proviso to clause (xIIlb) of 8ctiWL+], then, notwithstanding anything contained in any other provision
of this Act. the accumulated loss and the unabsorbed depreciation of thc prodcccssor company, shall be
deemed to be the loss or allowance for depreciation of the successor limited liability partnership for the
purpose of the previous year in which business reorganisation was effected and other provisions of this
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Act relating to set off and carry forward of loss and allowance for depreciation shall apply accordingly:

Provided that if any of the conditions laid down in the proviso to clause (xiiib) of X§£!iQL© are not
complied with, the set off of loss or allowance of depreciation made in any previous year in the hands
of the successor limited liability partnership, shall be deemed to be the income of the limited liability
partnership chargeable to tax in the year in which such conditions are not complied with.
(7) For the purposes of this section,–

(a) "accumulated loss" means so much of the loss of the predecessor firm or the proprietary concern
or the private company or unlisted public company before conversion into limit6d liability
partnership or the amalgamating company or the ciemerged company, as the case may be, under
the head "Profits and gains of business or profession" (not being a loss sustained in a speculation
business) which such predecessor firm or the proprietary concern or the company or
amalgamadng company or demerged company, would have been entitled to carry forward and set
off under the provisions of Begjbn 72 if the reorganisation of business or conversion or
amalgamation or demerger had not taken place;

(aa) ''industrial undertaking" means any undertaking which is engaged in–
(f) the manufacture or processing of goods; or

(Iii) the business of generation or distribution of electricity or any other form of power; or

(faa) the business of providing telecommunication services, whether basic or cellular, including
radio paging, domestic satellite service, network of trunking, broadband network and
Internet servrces; or

( iII the manufacture ofcornouter software; or

(Iv) mIning; or

(v) the construction of ships, aircrafts or rail systems;

(h) "unabsorbcd depreciation" means so much of the allowance for depreciation of the predecessor
firm or the proprietary concern or the private company or unlisted public company before
conversion into limited liability partnership or the amalgamating company or the demerged
company, as the case may be, which rernains to be allowed and which would have been allowed
to the predecessor firm or the proprietary concern or the company or amalgamating company or
demergcd company, as the case may be, under the provisions of this Act, if the reorganisation of
business or conversion or amalgamation or demerger had not taken place;

(c) "specified bank" means the State Bank of India constituted under the State Bank of India Act1

1955 (23 of 1955) or a subsidiary bank as defined in the State Bank of India (Subsidiary Barns)
Act, 1959 (38 of 1959) or a corresponding new bank constituted under section 3 of the Banking
Companies (Acquisition and Transfer of Undertakings) Act, 1970 (5 of 1970) or under section 3
of the Banking Companies (Acquisition and Transfer of Undertakings) Act) 1980 (40 of 1980).
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